The Criminal

Lawyer
Issue No 211

Contents:
The equality of arms doctrine
Deferred prosecution agreement (DPA)
The game is up: proposals on incorporating effective disclosure
requirements into criminal investigations
Proposed recommendation that Parliament adds ‘foil’ to the list
of items exempt from s 9 (a) Misuse of Drugs Act 1971
Book Reviews
Updates

1
2
3
5
6
8

The Criminal Lawyer is published six times a year to keep the busy criminal
law practitioner up-to-date with recent changes and developments in
criminal law.

E ditor-Sally Ramage, BA (Hons), MBA, LLM, MPhil, ASLS, CIoJ, SoE
E-mail: legal_consultant@btinternet.com
Address: Copehale, Coppenhall, Stafford, ST18 9BW, the
United Kingdom
Tel: 01785-211370
Fax: 01785-228281
Published bi-monthly by Bloomsbury Professional Limited,
Maxwelton House, 41-43 Boltro Road, Haywards Heath, West Sussex
RH16 1BJ
Telephone: 01444 416119
Fax: 01444 440426
Email (customer services):
customerservices@bloomsburyprofessional.com
Please send submissions to the editor

ISSN 2049-8047

Copyright
Bloomsbury Professional Limited 2012. Bloomsbury Professional, an imprint
of Bloomsbury Publishing Plc. All rights reserved. No part of this bi-monthly publication
may be reproduced in any material form (including photocopying or storing it in any
medium by electronic means and whether or not transiently or incidently to some other
use of this publication) without the written permission of the copyright holder except
in accordance with the provisions of the Copyright, Designs and Patents Act 1988 or
under the terms of a licence issued by the Copyright Licensing Agency, Saffron House,
6–10 Kirby Street, London, England EC1N 8TS. Application for the copyright owner’s
written permission to reproduce any part of this publication should be addressed to
the publisher. Warning: the doing of an unauthorised act in relation to a copyright work
may result in both a civil claim for damages and criminal prosecution.

November/December 2012

The equality of
arms doctrine
The concept of ‘equality of arms’ was introduced into EU law in
1959 in X v Sweden [1959] (one party must not be placed in an
advantageous position) and again in Ofner and Hopfinger v Austria
[1963] and also in Pataki and Dunshirn v Austria [1963]. The doctrine
of ‘equality of arms’ must play a central part in the fairness of court
cases in the United Kingdom in line with Article 6(1) of the European
Convention on Human Rights 1948.
The rights under Article 6 (1) are absolute and it will always be unfair
if a person is deprived of them, in addition to which, Articles 6(2)
and 6 (3) confer express rights on individuals facing criminal charges.
The key to the doctrine is its inherent element in a fair trial as set out
in Neumeister v Austria [1980]. The Commission determined that
‘equality of arms’ concerns ‘the procedural equality of the accused
with the public prosecutor’, a more general notion than the specific
rights in criminal cases, these being: the right to a fair trial; and
the right to a public hearing before an independent and impartial
tribunal within these explicit factors:
(1) Reasonable time.
(2) Presumption of innocence.
(3) Adequate time and facilities to prepare the defence case.
(4) Access to legal representation.
(5) Right to examine prosecution witnesses; or have them examined.
(6) Right to the free assistance of an interpreter. This factor in a fair
trial implies that the defendant will be informed promptly, in a
language which he understands and in detail, of the nature and
cause of the accusation against him. This factor implies adequate
disclosure and equal arms (Clough and Jackson, Criminal Lawyer,
Issue 211, December 2012). In Rowe and Davis v United
Kingdom, the prosecution withheld certain relevant evidence on
the grounds of public interest without notifying the trial judge. A
similar case was that of Jasper and Fitt v United Kingdom [2000].
Disclosure of its evidence by the prosecution may, for example,
reveal that the evidence against the defendant was due to breach
of confidentiality. The doctrine of breach of confidence protects
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